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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N    S T A F F  M E M O R A N D U M  

Admin. February 7, 2012 

First Supplement to Memorandum 2012-5 

New Topics and Priorities 

The Commission has received the following new communications relating to 
its annual review of new topics and priorities: 

Exhibit p. 
 • Jean Patrick Charles, DrJays.com (1/26/10) ........................ 1 
 • Amy Di Costanzo, Berkeley (2/1/12) ............................. 3 
 • Barbara Hass, Bakersfield (2/2/12) ............................... 4  
 • John Schaller, Chico (2/1/12) .................................... 6  
 • Marlynne Stoddard, Newport Beach (2/3/12) ...................... 7 
 • H. Thomas Watson, Encino (1/27/12, #1) ......................... 12  
 • H. Thomas Watson, Encino (1/27/12, #2) ......................... 14  

Some of these communications provide further information regarding ideas that 
were discussed in Memorandum 2012-5. Other communications present new 
ideas for consideration, which were not previously discussed. We first describe 
the communications that provide further information regarding ideas that were 
already discussed, and then turn to the ones that present new ideas. 

FURTHER INPUT ON SUGGESTIONS DISCUSSED IN MEMORANDUM 2012-5 

After receiving Memorandum 2012-5, four people took the time to respond to 
the staff’s analysis, or to further explain or bolster their suggestion.  

Homestead Exemption: Challenge to Existence of a Dwelling 
Attorney John Schaller urges the Commission to address his suggestion 

without delay: 
As you suggested in your staff memorandum the fix on a 

procedure for determining whether the dwelling procedures on a 
levy of writ of execution on real property when there is no dwelling 
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is an easy fix and appears not to take much study and could be 
done without deferral to later years. 

Also as I mentioned there needs to be a procedure by which the 
existence of and the amount of liens prior to the execution levy can 
be determined. 

Exhibit p. 6. The staff agrees that this topic appears to present a relatively narrow 
matter of clarification. However, it does not involve a frequently arising 
circumstance that needs to be addressed immediately. Given the other demands 
on the Commission’s time, we continue to recommend that the Commission 
keep this suggestion on hand for further consideration next year. 

Intestate Inheritance by a Half-Sibling 
Marlynne Stoddard has provided extensive additional comments on the 

importance of revising the law governing intestate inheritance by half-siblings. 
See Exhibit pp. 7-11.  

Before addressing Ms. Stoddard's main substantive contention, the staff 
would like to clarify a matter of procedure. In her letter, Ms. Stoddard suggests 
that the Commission has already decided against studying the half-sibling 
inheritance issue next year. Id. at 7. Actually, she is describing the staff's 
recommendation on the issue, not a Commission decision. The Commission has 
not yet made a decision on the issue. The staff has contacted Ms. Stoddard to 
clarify this point. 

Turning to substantive matters, Ms. Stoddard’s main new contention is that 
existing California law violates the equal protection clause of the U.S. 
Constitution, because it “only protects non-marital children, not marital children.” Id. 
at 7 (emphasis in original). In support of this contention she refers to 
commentary that states: 

State statutes that protect nonmarital children but do not protect 
marital children whose fathers abandon or fail to support them 
might be challenged on the basis that they violate the Equal 
Protection Clause of the Fourteenth Amendment to the U.S. 
Constitution. See Lowell v. Kowalski, 405 N.E.2d 135 (1980), where 
the Supreme Judicial Court of Massachusetts granted a nonmarital 
child standing to challenge the constitutionality of a statute on the 
basis of disparate treatment of the estates of mothers and fathers. 

Id. at 10, quoting P. Monopoli, “Deadbeat Dads”: Should Support and Inheritance Be 
Linked?, 49 Miami L. Rev. 257 (1994). 
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The Lowell case cited in this commentary was decided under Massachusetts 
law, and involved very different facts from the situation Ms. Stoddard wants the 
Commission to address. At issue was a Massachusetts intestacy statute that 
allowed an out-of-wedlock child to inherit from the child’s natural father “only if 
the parents have intermarried and if the father either has acknowledged the child 
as his or has been adjudged to be the child’s father ….” 405 N.E. 2d at 138. In 
contrast, out-of-wedlock children would be “included among the heirs of their 
mothers in all instances ….” Id. at 139. The out-of-wedlock child argued that this 
scheme violated the Massachusetts Equal Rights Amendment, under which a 
statutory classification based on sex “is subject to strict judicial scrutiny … and 
will be upheld only if a compelling interest justifies the classification and if the 
impact of the classification is limited as narrowly as possible consistent with its 
proper purpose.” Id. 

The court readily acknowledged that “to differentiate between an illegitimate 
child’s right to inherit from his or her natural mother and that child’s right to 
inherit from his or her natural father is to establish a classification based on sex.” 
Id. (citations omitted). The court further concluded that “because the possibility 
of fraud is usually greater with respect to claims against the estate of a deceased 
man than against the estate of a deceased woman, … the State has a compelling 
interest in imposing a stricter standard for establishing an illegitimate child’s 
right to inherit from its father than from its mother.” Id. at 140. However, the 
court nonetheless struck down the requirement of intermarriage as 
unconstitutional, because it was not “as narrow in its impact as is possible, 
consistent with the purpose of avoiding fraudulent claims against the estate of a 
man who died intestate.” Id. 

Thus, the appellant in Lowell challenged a statutory distinction based on sex, 
which is a suspect classification subject to strict scrutiny under the Massachusetts 
Equal Rights Amendment. In contrast, Ms. Stoddard is challenging (1) Probate 
Code Section 6406, which generally provides that “relatives of the halfblood 
inherit the same share they would inherit if they were of the whole blood” 
(emphasis added), and (2) Probate Code Section 6452, which provides: 

6452. If a child is born out of wedlock, neither a natural parent 
nor a relative of that parent inherits from or through the child on 
the basis of the parent and child relationship between that parent 
and the child unless both of the following requirements are 
satisfied: 
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(a) The parent or a relative of the parent acknowledged the 
child. 

(b) The parent or a relative of the parent contributed to the 
support or care of the child. 

Neither of these provisions involves a statutory distinction based on sex, 
comparable to the one Lowell. It would be hard to argue that either provision 
discriminates on the basis of a suspect classification and thus is subject to strict 
scrutiny or any other form of heightened scrutiny. Although we have not had 
sufficient time to thoroughly research this matter, the staff is dubious that an 
equal protection challenge to either provision would be successful. 

That is not to say, however, that the statutory scheme is ideal. Perhaps some 
tinkering might help to achieve the statutory purpose of distributing a decedent’s 
wealth in the manner the decedent would have intended. But past history has 
shown that this is far from a simple matter. It would not be possible to undertake 
this type of study at this time, without jeopardizing the Commission’s ability to 
meet its statutory deadlines for other projects. The staff continues to recommend 
that the Commission revisit this matter next year, keeping in mind that the area 
has proved difficult to effectively address. 

Child Support: Presumption Based on Repeated Misconduct 
Amy Di Costanzo offers two clarifications made by her lawyer (Stuart 

MacKenzie) in response to Memorandum 2012-5. 
His first clarification focuses on the following statement made by the staff: 

Presumably, Ms. Di Costanzo believes a similar rule should 
apply with regard to proof of perjury or other dishonest or 
fraudulent conduct in a child support case — i.e., evidence that a 
person committed perjury or engaged in other dishonest or 
fraudulent conduct in a prior child support case could be used to 
help prove that the person was guilty of similar conduct in a new 
child support case. 

Memorandum 2012-5, p. 35 (emphasis added). According to Mr. MacKenzie, the 
issue should not be framed in terms of using perjury in a prior case to prove 
perjury in a new case. Exhibit p. 3. Rather, he says “[t]he issue is i) the previous 
perjury on a particular issue (i.e., financial) is again being made in the same case 
and when that occurs after the second time then ii) invoking a presumption that 
his/her current claims on the same issue are equally false unless he/she can 
overcome the presumption.” Id. (emphasis in original). 
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Mr. MacKenzie’s second clarification is that instead of relying on Evidence 
Code Section 1109 as a model (as discussed at page 35 of Memorandum 2012-5), 
“it would be better to analogize with Family Code 3044 which states that it is 
presumed that a party does not get joint or legal custody of kids if there has been 
Domestic Violence in the last 5 years unless he/she can overcome the 
presumption as set out in 3044.” Exhibit p. 3. Ms. Di Costanzo plans to attend the 
upcoming Commission meeting to further explain her views. 

While the staff appreciates the clarifications she and her lawyer have 
provided thus far, the bottom line remains that child support issues tend to be 
controversial and are not well-suited to being addressed by the Commission. We 
continue to recommend that the Commission refrain from getting involved in 
this matter. 

Civil Discovery: Briefing Schedule for a Petition to Preserve Evidence 
At page 37 of Memorandum 2012-5, the staff characterized a petition to 

preserve evidence as “a relatively uncommon procedure.” Barbara Hass 
“respectfully disagree[s]” with that statement. Exhibit p. 4. She explains: 

In my legal support to my personal injury attorney, I have 
assisted him in filing several petitions in 2011, and have already 
filed two in 2012. It is more common than is represented in the 
memorandum. In addition, in my 30+ years of experience, it is 
becoming increasingly common for the respondent to the petition 
to oppose, in whole or in part, the Petition to Preserve Evidence 
prior to the hearing. This is the reason I stumbled upon this issue of 
clarification in this statute. I have had two petitions opposed by 
counsel recently, and there is no direction on how to calculate the 
deadlines. 

Id. 
Ms. Hass further states that a petition to preserve evidence is typically filed in 

a case that has “complex legal issues concerning causation, and major damage 
issues.” Id. In her experience, “many respondents in the petition have liability 
insurance that will retain defense counsel to respond to and appear at the 
hearing on the petition.” Id. 

The staff is grateful for this additional information about the frequency of 
petitions to preserve evidence and the contexts in which they are used. However, 
we remain unconvinced that this topic warrants the Commission’s attention at 
this time, given the legislatively mandated items on the Commission’s agenda. 
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We continue to recommend that the Commission consider addressing this issue 
when it has sufficient resources to reactivate its study of civil discovery. 

Ms. Hass’ comments did cause the staff to wonder, however, whether 
selection of an appropriate briefing schedule for a petition to preserve evidence 
would be a matter of dispute between the personal injury plaintiffs’ bar and the 
personal injury defense bar. If so, the Commission should be cautious about 
getting involved. It might be best to leave the matter to the Legislature to 
resolve, or to the Judicial Council to address by court rule. 

NEW SUGGESTIONS 

As described below, the Commission received three comments raising 
completely new ideas for consideration. 

Bonds and Undertakings: References to “Bearer” Bonds and “Bearer” Notes 
Attorney H. Thomas Watson requests that the Commission “consider 

proposing legislation to amend California Code of Civil Procedure sections 
995.710, 995.720 and 995.760 so that they no longer refer to ‘bearer’ bonds or 
‘bearer’ notes, but instead to simply ‘bonds or notes.’” Exhibit p. 14. He explains 
that the proposed amendments are needed “because the U.S. Treasury and the 
states ceased issuing bearer instruments in 1982.” Id. He cites a federal regulation 
(26 C.F.R. 5f 103-1) as support for that proposition. Id. 

On initial read, this sounds like it might be a straightforward matter of 
clarification, suitable for the Commission to address pursuant to its authority to 
“correct technical or minor substantive defects in the statutes of the state without 
a prior concurrent resolution of the Legislature referring the matter to it for 
study.” Gov’t Code § 8298. But the current staff is not familiar with the usage and 
history of bearer bonds and notes, nor do we consider it likely that the 
Commission will have any resources available to devote to a topic like this 
during 2012. We recommend that the Commission retain the suggestion for 
further consideration when the Commission conducts its next review of new 
topics and priorities. If Mr. Watson wants to pursue the matter more 
expeditiously, he might consider contacting an appropriate section or committee 
of the State Bar. 
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Civil Procedure: Stay of Trial Court Proceeding During Appeal 
Mr. Watson also suggests that the Commission consider amending Code of 

Civil Procedure Section 916 as shown in underscore below: 
 

(a) Except as provided in Sections 917.1 to 917.9, inclusive, and 
in Section 116.810, the perfecting of an appeal stays proceedings in 
the trial court upon the judgment or order appealed from or upon 
the matters embraced therein or affected thereby, including 
enforcement of the judgment or order, but the trial court may 
proceed upon any other matter embraced in the action and not 
affected by the judgment or order.  

(b) When there is a stay of proceedings other than the 
enforcement of the judgment, the trial court shall have jurisdiction 
of proceedings related to the enforcement of the judgment as well 
as any other matter embraced in the action and not affected by the 
judgment or order appealed from. 

(c) The trial court retains jurisdiction to rule on all motions filed 
pursuant to Code of Civil Procedure sections 629, 630, and 657-
663.2, regardless whether an appeal from the judgment or order has 
been perfected. 

Exhibit p. 12. He explains that this amendment “seeks to resolve the anomalous 
split of authority” on whether a trial court retains jurisdiction to resolve a motion 
for judgment NOV while a case is stayed during an appeal. Id. at 12-13. He 
believes that the trial court “should retain jurisdiction to rule on all post-trial 
motions regardless of whether a notice of appeal is perfected.” Id. at 13. His 
proposed amendment seeks to accomplish that result. 

The Commission is not currently authorized to study this area of the law, and 
the proposed reform is too significant to fall within the Commission’s existing 
authority to correct technical or minor substantive defects. Because the 
Commission is already overloaded with other work, seeking authority to study 
this topic does not seem like a reasonable step at this time. The staff recommends 
retaining Mr. Watson’s suggestion for further consideration when the 
Commission conducts its next review of new topics and priorities. Again, if Mr. 
Watson wants to pursue the matter more expeditiously, he might consider 
contacting an appropriate section or committee of the State Bar. 

Labor Law: Payment of Employee in Full Upon Termination 
Jean Patrick Charles is the CFO and Co-Founder of DrJays.com, “an e-tailer 

that currently employs over 200 people.” Exhibit p. 1. 
He writes: 
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We typically have 3 to 12 photo shoots annually, spending 
$5,000-$20,000 per shoot to employ models, stylists, hairdressers, 
photographers, and to rent locations or equipment. Regrettably, we 
may never again do a photo shoot or hire models in California as a result 
of onerous labor regulation. 

Id. (emphasis added). 
In particular, Mr. Charles asserts that “Section 203 stipulates that any 

employee must be paid in full upon termination.” Id. He says that although this 
requirement “appears innocuous, … there are overly broad interpretations as to 
what constitutes an employee and draconian penalties for running afoul of the 
rule.” Id. 

The staff presumes that Mr. Charles actually meant to refer to Labor Code 
Section 201, which says that “[i]f an employer discharges an employee, the wages 
earned and unpaid at the time of discharge are due and payable immediately.” 
Labor Code Section 203, referenced by Mr. Charles, just prescribes the penalty for 
violating this requirement. It provides: “If an employer willfully fails to pay, 
without abatement or reduction, in accordance with [Section 201] …, any wages 
of an employee who is discharged …, the wages of the employee shall continue 
as a penalty from the due date thereof at the same rate until paid or until an 
action is commenced; but the wages shall not continue for more than 30 days.” 

To illustrate his point, Mr. Charles tells the following story: 
[C]ase law has ruled that a fashion model, even hired through an 
agency, is an employee of the company conducting the shoot. Our 
situation of having checks issued from New York but employees 
that conduct photo shoots at our distribution center in San Diego 
resulted in the following: a model hired for $1,250 for a 1 day shoot 
on February 9, 2008 is now suing us for $37,500 because one week 
shy of the 3 year statute of limitation, she decided that she is an 
“employee” and she was “terminated” at the end of the shoot and 
is therefore due $1,250 per day despite a signed contract with 
billing terms of 30 days. 

Having to spend tens of thousands defending this lawsuit, even 
if we prevail, has resulted in no photo shoots in California in the 
past year meaning no hiring of the various professional 
aforementioned and questions as to whether we should maintain 
our dozen local photographers. The “gotcha” posturing of the 
lawyer as well as the opportunistic grab by the model has not only 
shaken our faith in basic human decency but also demonstrates 
how burdensome legislation depresses business. 
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Exhibit pp. 1-2. He urges the Commission to promote job creation by addressing 
this issue. Id. 

However, the Commission is not authorized to study labor law, and the issue 
Mr. Charles raises may be divisive, pitting employer groups against employee 
organizations. Unless the Legislature affirmatively seeks the Commission’s 
assistance with this matter, the Commission should leave it to the Legislature 
to handle. In this regard, we note that special rules already apply to employees 
engaged in the production or broadcasting of motion pictures (Lab. Code § 201.5) 
and employees who work at a venue that hosts live theatrical or concert events 
(Lab. Code § 201.9). Without conducting some research, we do not know whether 
these situations are analogous to the use of employees in photo shoots. 

Respectfully submitted, 

Barbara Gaal 
Chief Deputy Counsel 
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